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Reporting Sexual
Harassment:

Who, How and When?
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Reporting Sexual Harassment: Who?

= Who? Any person may report sex discrimination:
— the harassed student or employee (complainant)
— the complainant’s parent
— a3 party

3 {KnoxLaw

Reporting Sexual Harassment: How?

= How? Reports can be made many ways.
— In person

— By mail, telephone or email using the contact
information to the Title I X Coordinator

— By any meansthat resultsin the Title IX
Coordinator receiving the person’s report (e.g., al
employees must be trained to notify the Title I X
Coordinator of reportsthey have received or actual
knowledge they have attained)

a "{KnoxLaw
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Reporting Sexual Harassment: When?

= When? Reports can be made at any time:

— through use of the telephone number, emall
address or mail to the Title I X Coordinator

— School districts must ensure individuals have the
capability to make complaintsat any time

5 {KnoxLaw

Response to Report of Sexual

Harassment

= One of the most unique procedural differences
imposed by the new regulationsis that school
districts must engage in a bifurcated response
when they receive areport of sexual harassment:

— Initial response after actual knowledge of a
“report”

— Response after the filing of a“formal complaint”

6 {KnoxLaw
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Initial Response to Report of Sexual

Harassment

= \WWhen a school district receives report of sexual
harassment, the Title I X Coordinator must make
contact with both the complainant and the
respondent. School district must treat
complainants and respondents “equitably.”
34 C.FR. §106.44(a), .30(a)

= TheTitle IX Coordinator must promptly do the
following —even if aformal complaint is not
filed:

; {KnoxLaw

Initial Response to Report of Sexual

Harassment

For the complainant:
= Offer “supportive measures.”

= Explain supportive measures are available even without the filing
of aformal complaint.

= Consider the complainant’s wishes with respect to supportive
measures.

= Explain the process for filing aformal complaint.
For the respondent:
= Offer supportive measures.

= Follow theTitle IX grievance process before disciplining or
sanctioning respondent (subject to “emergency removal”
provisions discussed below)

8 {KnoxLaw
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Initial Response to
Report of Sexual
Harassment:
Supportive Measures

4 KnoxLaw

What Are “Supportive Measures”?

34 C.FR. §106.30(3)

= Non-disciplinary, non-punitive individualized services
offered as appropriate, as reasonably available, and
without fee or charge to the complainant or respondent
before or after the filing of aformal complaint or where
no formal complaint has been filed.

= Supportive measures are designed to restore or preserve
equal access to the school district’s education program or
activity without unreasonably burdening the other party,
including measures designed to protect the safety of all
parties or the recipient’s educational environment or deter
sexual harassment.
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What Are “Supportive Measures”?

= Supportive measures may include the following:

Counseling

— Extensions of deadlines or other course-related adjustments
Modifications of work or class schedules

Campus escort services

— Mutual restrictions on contact between the parties

Changes in work or housing locations

Leaves of absence

Increased security and monitoring of certain areas of the campus
Other similar measures

1 {KnoxLaw

What Are “Supportive Measures”?

= School district must maintain as confidential any supportive
measures provided to the complainant or respondent “to the
extent that maintaining such confidentiality would not impair the
ability of the school district to provide the supportive measures.”

= TitlelX Coordinator is responsible for coordinating the effective
implementation of supportive measures.

= Title X Coordinator should document:

— that supportive measures were offered

— if supportive measures were not given, why that result or
responseis not “clearly unreasonablein light of the known
circumstances’

— if supportive measures requested by the complainant were not
granted, indicate why the refusal was not “ clearly unreasonable
in light of the known circumstances’
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Title IX Investigation:
Report Through
Appeal

4 KnoxLaw

Begins With a Report of Sexual
Harassment

= Review who can make a report
= Review who can receive areport
= PSBA Reporting Form

14 "{KnoxLaw
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Report Form

DISCRIIINATIONSEXUAL HARASSMENT/ BULLYING!
HAFINGDATING VIOLENCERETALLATION
REPORT FORM

The Bard declares it 1o ba the policy of this destriet o provide 3 safe, posfive lemmg and
wearkifg enyveodieed el i fee fom bullymg, bazing, dating viclencs, sexual karasment snd
other discrimuinatsan, and retalinbion. If vou have sxpersenced, ar if you have knowledge of, any
such arivans, we epcourzge vou to complete this forme The Ttle IX Coordinator will be happy 1o
sUpg you by arawering sy questicns about the repart form, reviewng the fepon form for
comnphetion fvd aesiEting & necesary wilh completion of the repoet. The Tatbe IX Coordinabor s
coatact mbormation is

Posibion

Addrees:
Emml:

Phane Mumber:

15 {KnoxLaw

Retaliation Prohibited

The district, its employees and others are prohibited from intimidating, threatening, coercing, or
discriminating against vou for filing this report. Please contact the Title IX Coordinator
immediately if you believe retaliation has occurred.

Confidentiality

Confidentiality of all parties, witnesses, the allegations and the filing of a report shall be handled
in accordance with applicable law, regulations, Board policy, procedures, and the district’s legal
and investigative obligations. The school will take all reasonable steps to investigate and respond
to the report, consistent with a request for confidentiality as long as doing so does not preclude the
school from responding effectively to the report. If you have any questions regarding how the
information contained in this report may be used, please discuss them with the Title IX Coordinator
prior to filing the report. Once this report is filed, the district has an obligation to investigate the
information provided.

Note: For purposes of Title IX sexual harassment, this Report Form serves initially as an
informal report, not a formal complaint of Sexual Harassment under Title IX,

16 {KnoxLaw
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L Information About the Person Making This Report:

Name:

Address:

Phone Number:

School Building:

Tama:

O StudentO Parent/Guardian 0 Employee O Volunteer O Visitor

O Other (please explain relationship to the district)

If vou are not the victim of the reported conduct, please identify the alleged victim:

Name:

The alleged victim is: 0 Your Child O Another Student A District Employee

O Other: (please explain relationship to the alleged victim)

17 {KnoxLaw

IL Information About the Person(s) You Believe is/are Responsible for the
Bullying, Hazing, Harassing or Other Discrimination You are Reporting

What is/are the name(s) of the individual(s) vou believe is/are responsible for the conduct you
are reporting?

Name(s):

The reported individual(s) is/are;
O Student(s) O Employee(s)

O Othey| (please explain relationship to the district)

18 {KnoxLaw
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II1. Description of the Conduct You are Reporting

In your own words, please do your best to describe the conduct you are reporting as clearly as
possible. Please attach additional pages if necessary:

When did the reported conduct occur? (Please provide the specific date(s) and time(s) if
possible):

Where did the reported conduct take place?

Please provide the name(s) of any person(s) who was/were present, even if for only part of the
time.

Please provide the name(s) of any other person(s) that may have knowledge or related
information surrounding the reported conduct.

Have you reported this conduct to any other individual prior to giving this report?
OYes O No
If yes, who did you tell about it

If vou are the victim of the reported conduct, how has this affected you?

19 {KnoxLaw

I affirm that the information reported above is true to the best of my knowledge, information and
belief.
Signature of Person Making the Report Date
Received Biy Date
7
20 {KnoxLaw
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FOR OFFICIAL USE ONLY

This section is to be completed by the Title IX Coordinator based on reviewing the report with
the complainant or other individual making the report.

The purpose of this form is to assist the Title IX Coordinator in gathering information
necessary to properly assess the circumstances surrounding the reported conduct to determine
if the allegations fall under the definition of Title IX sexual harassment or if the matter merits
review and action under the Code of Student Conduct and/or other Board policies. The Title
IX Coordinator shall gather as much information as possible in cases of incomplete or
anonymous reports (including those that may be received through the Safe2Say Something
program) to assess the report.

Upon receipt of the report, The Title IX Coordinator shall promptly contact the complainant
regarding the report to gather additional information as necessary, and to discuss the
availability of supportive measures as described in Policy 103 and Attachment 3. The Title IX
Coordinator shall consider the complainant’s wishes with respect to supportive measures.

21 {KnoxLaw

L Reporter Information:

Name:

Address:

Phone Number:

School Building:

Reporter is a:
O Student O Parent/Guardian O Employee O Volunteer O Visitor

O Other (please explain relationship to the district)

If the reporter is not the victim of the reported conduct, please identify the alleged victim:

Name:

The alleged victim is: 0 Reporter’s Child O Another Student 0 Another Employee

O Other: (please explain relationship to the alleged victim)

2 {KnoxLaw
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II. Respondent Information

Name(s):
The reported respondent(s) is/are:
O Student(s) O Employee(s)

O Other

IIL. Level of Report:

Please state the name(s) of the individual(s) believed to have conducted the reported violation:

(please explain relationship to the district)

O Informal 2 Formal (see additional information below on Title IX formal complaints)

"{KnoxLaw

IV, Tvps of Repait:

O Harmg O Dating Violence
Matwre of the Repert (check all that apply)

O Face

O Color

O Relipiciy

O Bexual Orentation
O Watianal Crigin

O Mariial Staros

O HandicapTrisahilsty
O Haring

O Titls IX Saxmal Hamssment O Discnmication

oooooonono

O Betalinbon O Bullyimg

T

Aps

Cresd

Sex

Sexual Harsssment (Trile IX)
Arcesiry

Pregmancy

Bullying

Datmg Violence

"{KnoxLaw
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V. Reparted Conduct

Drracavbe the sepoited conduaet balowy, ineluding ’I|.5'H1f‘r¢ achcer, dates, tanea, locatons ad my
ptber details necessary 1o properly nssess the reported imesdent{s)

How eften ded the conduct eoon?

Sltb!l.rl.! repenied? O Yes O Ho

iy the circusnstances myvalve & student wdentified ae a shadent with a disakling under the
Indivednats with Dessbilities Educatwom Act or Section 504 of the Rehabilitstion Aci?

O ko
O Yes, plesss whentfly the shodent wth & dissbility and contact the Dwector of Special Educaton
Dhate Director of Special Educabian was cormncted

Howr has the conduct affected the alleged suctim’s ability to folly partscspate m the school's
aoadenmss, proprans, actviime oF sohodl employien?

25 {KnoxLaw

What = the -H|.|E3Ed victin™s relationship with the alleged respondent?

Inzert names, descriptions, and'or contact information of individuals believed to have observed
the conduet or who stherwise may have knowledge of the cosduct and'or related clreumstapces.

Additional observations or evidence including pictores, texts, smails, video or other information
suhmitted to the Title IX Coordinator

2 {KnoxLaw
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[VI. Safety Concerns

Are there safety concerns that may require Emergency Removal of or Admimstrative Leave for a
respondent? (This requires an individualized safety and risk analysis as to whether there 1s an
immediate threat to the physical health or safety of a student or other individual )

O No.

O Yes, please describe:

VIL Other Reports

Has the conduct been reported to the police or any other agency?

O No

O Yes Date reported: Agency:

27 {KnoxLaw

VL ldentifcation of Palicie: lmplicated by Bopsrted Conduct

Check all that sgph

O Policy 105 Decrimmmatson Titls [X Seosal Harasssment Affecting Studenis

O Policy 104 Decrimmatson Titls [X Seosall Harassmene Affecting Staff

O Palicy 27 Hanng

O Palicy 249, Brollying

O Palicy 252, Diaieg Viclence

O LMner

T meset the dedinimon of Title [ sexual Earassmest, the condect must have taken place during a
district education program ar actnaty ireohang a person mihe Unsied Siates. An education
progris o selivily sahales Se oo, sent of cetinslines ove wlneh the detniz
exercises substantial commol over bord the respondeant and e comext in which the sexml

hareamem ocours. Tude IX applses to all of a dsirsci's edocation programs or actevities, noheibe
lll"lllﬂllll].lllql“ e EEE Iﬂl—\.'J.Illll.I.l L= \.'IIII-I'J.IIFII.-!

[Cad b mcider coosr dunng a during, a scheol prograss or achrby myvolving a person i ihe
Llrintea] Snanea™

O Yes

O M

28 {KnoxLaw
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[To meet the definition of Title IX sexual harassment, the conduct needs to satisfy one or more of
Che following (please check all that apply):

O A district employee conditioning the provision of an aid, benefit, or district service on an
individual’s participation in unwelcome sexual conduct, commonly referred to as quid pro quo
sexual harassment.

O Unwelcome conduct determined by a reasonable person to be so severe, pervasive and
objectively offensive that it effectively denies a person equal access to a district education

program or activity.

O Sexual assault, dating violence, domestic violence or stalking.

2 {KnoxLaw

Dating violence means violence committed by a person who is or has been in a social
relationship of a romantic or intimate nature with the victim and where the existence of
such a relationship is determined by the following factors:

» Length of relationship.
* Type of relationship.
* Frequency of interaction between the persons involved in the relationship.

Domestic violence includes felony or misdemeanor crimes of violence committed by a
cutrent or former spouse or intimate partner of the victim, by a person with whom the
victim shares a child in common, by a person who 1s cohabitating with or has cohabitated
with the victim as a spouse or infimate partner, by a person similarly situated to a spouse
of the victim under the domestic or family violence laws of the jurisdiction recerving
federal funding, or by any other person against an adult or youth victim who is protected
from that person’s acts under the domestic or family violence laws of the jurisdiction.

20 {KnoxLaw
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Sexual assault means a sexual offense under a state or federal law that 1s classified as a
forcible or nonforcible sex offense under the uniform crime reporting system of the
Federal Bureau of Investigation.

Stalking means stalking on the basis of sex, for example when the stalker desires to
date a victim. Stalking means to engage in a course of conduct directed at a specific
person that would cause a reasonable person to either:

1. Fear for their safety or the safety of others.

2. Suffer substantial emotional distress.

a1 "{KnoxLaw

X, Recommended Crourse of Action

Afier conssltztion with the complainant and considerstion of the repotied information, the Title
D¢ Conrduator dirscrs the repon o procesd wider the provisioas of (check all thar applyv):

O Wo furter acien at this ime. Reason

0 Policy 247, Hanng

O Policy 249, Bully=g

O Poluwy 251 Datag Violence

0 Cther

o Policy 103 Dhactiminanon Tetde O Sexnal Hareamesr Affacrag Smdenta: Anschaesn:
2 Drecraunacson. Complaid Procedunss

2 Policy 104 Dhactiminanon Tetde O Sexnal Harmamesr Affacrag Siadffs Ansckmear
I Discritemation Complaim Procederes

o Policy 102 Discrsminanon Tide 1 Sexoal Heassmen Affectiog Snudents: Anschaear 3 Title

[ Semual Harr=ment Procadures ad Grevance Process for Formal Complaims
O Policy 104, Thecrimination Teile 0 Sexual Haraesment Affectmg Staff: Atiachmens 3 Tiile [X
Sexual Harpesment Procedures and Gaiesance Process for Foomal Complaimes

2 {KnoxLaw
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X. Title IX Information to Complainant

What supportive measures were discussed with the complainant, and what were the
complainant’s wishes with respect to supportive measures?

Upon designating a course of action under Title IX sexual harassment, the Title IX Coordinator
will Qomptly:

1. Explain to the complainant the process for filing a formal complaint.

33 {KnoxLaw

2. [inform the complainant of the continued availability of supportive measures with or
without the filing of a formal complaint.

3. The Title IX Coordinator shall contact a student complainant’s parents/guardians and
provide them with information regarding the report and Title IX sexual harassment
procedures and grievance process for formal complaints.

If the complainant/reporter, school staff or others with professional knowledge relating to the
complainant’s health and well-being indicate that notifying the parents/guardians could cause
serious harm to the health or well-being of the complainant or other person(s), the Title TX
Coordinator will determine, in consultation with such individuals and upon advice of legal
counsel, whether to withhold or delay notification of the report from the complanant’s
parents/guardians.

4. Determine what supportive measures may be offered to the respondent.

5. Determine whether the complainant wishes this report to be treated as a formal complaint.

34 "{KnoxLaw
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XL Tithe TX Coonlinater Sgnature

I recommend the above course of action based on e2y consulianon with the complainam and dhe sfremanen availabe at this time.

Trile OX Coordmaios

Diate

XN, Tithe IX Fermal Complaing Aclion

The Tatle IX Coordinator shall ke e complamant check the appopnate box and nigs and daile below bo indicafe whether o0 nok the
complainant wishes bo have this form serve as 2 formal complaint persuant so Title IN

[ veoredd Like my peport B be treated 3 a foomal complamt pursuant o Tiele D

O Yes Mo

Complamant’s Signahure

Crxie

3 {KnoxLaw

If the complainani does pot wish this repart 62 be treabed as a formal complaint pursuant b Tide B, dhe Tithe IX Coardinator must
assess wheesther actiors Enured s supportive measures are a sofficient response to allsged behavior, or whether a3 formal coeplane
prOfEE w nfeeAary 1 uverhgale arl address the e sdequately. 10 the Biets s contamed w this Repeot, f premesed as wus,
could mesi the defistion of Tiile IX sexual harassmem, the Tife X Coondinaior musi procesd wiih ibe fileg of & foemal complani.
Tha Tuls TX Coandindter miay canaull with the schoal sehenes and e vt &llacials in ko thi dedaesn

As Tiile IX Comedinaior, [ have desermuned thai, nosonihsianding the complanants preference, it is nacessary io procesd wiih te
Cewvanis Process (oo Fomal Complanis for the Tollovang reasoes

Theredfore. | am sipning thes form for the purpose of serving 2= the formal complaint initiatieg that process

Tatle [X Codeduroilin s Sajiriabing

Dhate

36 {KnoxLaw
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Stage One: Pre-Formal Complaint

= Title X Coordinator receives and reviews report

= Contact made promptly with Complainant, if known,
and/or Parent/legal guardian, if known, to discuss:

— Confidentiality

— Supportive Measures (with or without aformal
complaint)

— Explain the formal complaint process, including the
grievance procedure

— Thisisnot an investigatory interview

37 "{KnoxLaw

= Documenting al stepsiskey

— Providing written summary of information discussed with
Complainant

— Internal notes reflecting dates and times of contact and
decisions on supportive measures and confidentiality

— Thisisakey component of Title X Coordinator’s role
= Decision on Formal Complaint

— If Complainant wishes to move forward with aformal
complaint, then that Complaint goesto the Title IX
Coordinator.

— Title X Coordinator must conduct the jurisdictional
analysis to determineif the grievance process will begin.

38 {KnoxLaw
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Informal Resolution

= A school may, but is not required to, offer the
parties an “informal resolution” to resolve a
complaint when:

— A formal complaint has been filed;

— The school determinesthat an informal resolution
would be appropriate under the circumstances; and

— Both parties provide fully informed written
consent for informal resolution.

39 {KnoxLaw

Informal Resolution

= A school may not :

— Initiate or offer informal resolution of a Title IX sexual
harassment report prior to the issuance of aformal
complaint.

— Require either the complainant or the respondent to
waive the right to an investigation or adjudication of a
formal complaint or to participate in an informal
resolution process.

— Offer or facilitate informal resolution to resolve
alegations that an employee sexually harassed a
student.

0 "{KnoxLaw
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Informal Resolution Process

= At any time after aformal complaint isissued, but before
adetermination is reached, a school may facilitate an
informal resolution process, such as mediation, by:

— Providing written notice to the parties disclosing:
» Theallegationsinvolved;

» Therequirements of the informal resolution process, including the
circumstances under which it would preclude a party from
resuming aformal complaint; and

 The consequences of participating in the informal resolution
process, including the records that will be maintained or could be
shared.

— Obtaining the parties’ voluntary, written consent.

a "{KnoxLaw

Stage Two: Grievance Process

The Grievance Process is the procedure used to investigate
and make afinal determination relating to the formal
complaint. Itisessential that the process be fair to
complainants, but providing an efficient method to address
claims of sexual harassment, and to respondents, by providing
afair process in which they are presumed not responsible
until afinal determination is made.

Requirements of grievance process:
= Treat complainants and respondents equitably

= Require an objective evaluation of all relevant evidence —
thisincludes incul patory and exculpatory evidence

a2 "{KnoxLaw
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Require that credibility determinations may not be based on a
person’s status as complainant, respondent, or witness.

— Making credibility determinationsinvolves
— Unbiased observation of witness's demeanor
— Considering of internal and external inconsistencies

— Witness's opportunity to observe and provide the information they
are giving
— Witness'shias or motive.
Require that no one filling a required role (Coordinator,

Investigator, Decision-Maker, Facilitator) have any conflict of
interest.

"{KnoxLaw

Requirethat all individualsfilling the relevant roles
have training

Include a presumption that the respondent is not
responsible for the alleged conduct until a
determination regarding responsibility is made at the
conclusion of the process

Establish reasonably prompt time frames for the
conclusion of the process

Describe the range of possible disciplinary actions

"{KnoxLaw
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= Establish the standard of evidence to be used.

— “Clear and Convincing Evidence”

— “concluding that afact is highly probable to be true’
OR

— “Preponderance of the Evidence”

— “afact ismore likely true than not”

= We are recommending the use of a* preponderance of the
evidence” standard, which is the standard generally used in other
school based decision making processes (e.g. expulsion hearings).

5 "{KnoxLaw

= |dentify and describe the proceduresthat will be
followed including investigation, decision making
process and appeals— include the permissible bases
for an apped

= Describe the range of supportive measures available
to complainants and respondents

= Not permit the use of questions or evidence that
constitute or seek disclosure of information protected
by alegally recognized privilege, unlessthe person
holding that privilege has waived it.

a6 "{KnoxLaw
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Stage Two: Notice to Parties and Title

IX Coordinator’s Continuing Role

Upon thefiling of a formal complaint, the Title | X Coordinator
must give all partieswritten notice, which must include

= Notice of the grievance process —We will be providing aform
written notice.

= |dentity of the parties, if known
= The conduct that allegedly constitutes sexual harassment
» Thedate and location of theincident, if known

= A statement that the respondent is presumed not responsible for the
alleged conduct and that determination of responsibility is made at
the conclusion of the grievance process

a7 "{KnoxLaw

» The parties’ right to have any advisor of their
choosing, who may be, but is not required to be,
an attorney

» The parties may inspect and review evidence
gathered

= |nform the parties of any provision of the schools
code/policies that prohibit knowingly making
false statements or knowingly submitting false
information during the grievance process.

a8 "{KnoxLaw
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= |n addition to the written notice, the Title X
Coordinator should promptly notify Respondent and
Respondent’s Parents of the filing of the Complaint
and;

— Discuss availability of supportive measures
— Discuss Grievance Process
— Discuss any no contact orders

— Thismeeting is not in lieu of the formal written notice
and is not an investigatory interview.

49 "{KnoxLaw

TheTitle IX Coordinator will then turn the investigation over the to
the Title IX Investigator, however, the Title IX Coordinator stays
involved in the process:

= Regular contact with Complainant and Respondent regarding the
status of the process and supportive measures

= Transmitting the investigative report, responses to that report, the
determination and any appeal decisionsto the parties

= Staying availableto the partiesfor questions

= Ultimately implementing any remedies designed to restore or
preserve the complainant’s equal access to education programing
and activities.

» Preserve all materialsrelated to the investigation, determination
and appeal for aminimum of 7 years.

50 {KnoxLaw
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Stage Two: Investigation

OncetheTitle I X Coordinator issuesthe notice of complaint, the
TitleIX Investigator beginstheinvestigation

The Investigation

» The burden to gather evidence and of proof rests on the school,
not on either party

— The school isnot simply an arbiter of the issue, it must actively
investigate and develop arecord of al relevant evidence upon
which a decision can then be made. Thisisdifferent than
traditional investigations.

= TitleIX Investigator must provide equal opportunity for parties
to present/identify witnesses

— Follow up on all identified witnesseswho may have relevant
evidence

51 "{KnoxLaw

= Must allow the parities to have an advisor of their
choosing present at any interviews or meetings

= Must provide advance written notice of any
meetings or interviews so that the party has
sufficient time to prepare.

= Medical Records
= Privileged Information

52 {KnoxLaw
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Investigation Techniques

= Open ended questioning (“What happened?’ vs. “Isn’'t it true
that happened?’)

= Asking follow-up questions to seek to get a complete
understanding of the relevant facts and information.

= Questions designed to uncover other evidence (“Who else
saw that?’, “Has anyone el se discussed this incident with
you?’ etc.)

= Take detailed and objective notes. Avoid extraneous
commentary.

= Pursuing all inquiries that may lead to relevant information,
but avoiding questions that will necessarily invite the
introduction of irrelevant or inadmissible evidence.

53 {KnoxLaw

Potential Dismissal of Complaint

= During the Investigation, events can develop that
require dismissal of the Complaint:

— A determination that the alleged conduct would not
meet Title IX’sjurisdictional requirements:
» Events occurred outside of United States
» Conduct did not involve educational program or activity

» Conduct as alleged does not rise to Title IX’s definition
of sexual harassment.

54 "{KnoxLaw
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» The Investigation can also lead to developments
that allow, but do not require, dismissal:

— The Complainant withdraws, in writing, hisor her
Formal Complaint

— The Respondent isno longer enrolled in or
employed by the District

— Specific circumstances prevent the recipient from
gathering evidence sufficient to reach a
determination

55 {KnoxLaw

The Transmission of Evidence

TheTitle IX Investigator must provide both parties an equal
opportunity to inspect and review any evidence obtained as part of
the investigation that is related (not necessarily relevant) to the
allegationsraised in the formal complaint

= Thisincludes evidence that the investigator does not intend to
rely upon.

= Thisincludes both inculpatory and excul patory evidence.

» The parties must be given at least 10 days to review and provide

awritten response to this evidence prior to the completion of the
investigative report.

= TheTitlelX Investigator must consider the parties’ responses
prior to finalizing the investigative report.

56 {KnoxLaw
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Stage Two: The Investigative Report

The culmination of the investigator’s work is the creation of
an investigative report. That report must include afair
summary of al relevant evidence.

We also recommend that the report:
= Provide detailed summaries of all relevant interviews

* Provide detailed summaries of all relevant documentary
or other tangible evidence

= For any credibility determinations made by the
investigator, an explanation of the basis of such
determination that cannot be related to the witnesses
status as a complainant, respondent or witness.
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= We will be providing aform Investigative Report
that can be used.

» Theinvestigative report is then sent to the parties
aminimum of 10 days before any decision will be
made for their review and written response.

58 {KnoxLaw
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Stage Three: Determination

Regarding Responsibility

= Oncetheinvestigative report iscomplete, it is
provided to each party for their review and any
written response they wish to make. Itisalso
provided to the Initial Decision Maker, who must
also have available to him or her al evidence that
was subject to the parties inspection and review.

59 {KnoxLaw

= Thelnitia Decision Maker then must:

— Provide the parties with areasonable period of time to
submit written, relevant questions that they would like
to have asked of any party or witness.

— Provide all parties with the responses to any such
guestions, and the opportunity for the parties to submit
limited, follow-up questions.

— If the Initial Decision Maker decides to exclude a
proposed question as not relevant or otherwise
Inadmissible, he or she must explain to the party
proposing the question that decision.

60 {KnoxLaw
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Once the written questioning is compl ete, the Initial Decision Maker
then makes a determination regarding responsibility through a
written determination that must be simultaneously provided to the
parties and must include:

= Anidentification of the allegations potentially constituting sexual
harassment

= A detailed description of the procedural steps followed from
_rec;ei gt of the formal complaint through determination, this
includes

— All notifications of the parties

— All interviews that were conducted

— Any sitevisitsthat occurred

— And adescription of the methods used to gather evidence

61 "{KnoxLaw

= Findings of fact supporting the determination

= Conclusions regarding the application of the school’s
code of conduct to the facts

= A statement of, and rationale for, the results as to each
alegations, including determination of responsibility,
disciplinary sanctions imposed, and whether remedies
designed to restore or preserve equal access to the
education program will be provided to the complainant

= The procedures for an appeal.
= We will be providing aform Determination.

62 {KnoxLaw
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Stage Four: Appeal

Either party must be permitted the opportunity to appeal a
Determination on at least the following bases:

= A procedural irregularity that affected the outcome of the
matter

= New evidence that was not reasonably available at the time
of the determination regarding responsibility or dismissal,
and that could affect the outcome of the matter.

= That the Title IX Coordinator, Investigator, or Initial
Decision-Maker had a conflict of interest or biasfor or
against complainants or respondents generally, or the
individual complainant or respondent that affected the
outcome of the matter.

63 {KnoxLaw

The appeal process must include the following:

= Notifying the other party, in writing, when an appeal isfiled

= Ensure that the appeal decision maker is not the same person as
the Title IX Coordinator, Investigator, or Initial Decision-Maker.

= Give both parties a reasonable and equal opportunity to submit a
written statement in support of, or challenging, the outcome

= |ssue awritten decision, simultaneously to both parties,

describing the result of the appeal and the rationale for the result.

= Wewill be providing aform appellate decision.

64 "{KnoxLaw
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Impartiality and Conflicts of Interest

Impartiality is deeply embedded in the United States System
of Justice — the Sixth Amendment to the US Constitution
provides a criminal defendant the right to “an impartial

jury.”
Key Elements of Impartiality

= Preventing Sympathy, prejudice, fear or public opinion to
influence adecision.

= Reviewing al of the evidence before reaching a decision

= Giving due regard to the positions of all parties and
considering those positions when arriving at a decision.

65 {KnoxLaw

Conflicts of Interest arise when one could obtain a
personal or unrelated benefit from actions or
decisions made in an officia or neutral capacity.

= Tobacco studies of the 1980s
= Pete Rose

66 {KnoxLaw
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Avoiding Conflicts of Interest, or the appearance of them, iscritical in
Title IX investigations. The following issues should be considered
when determining individual s who are appointed to the relevant roles:

= Doesthe person have any relationship with either party (e.g.
current or former teacher, coach, advisor).

= Doesthe person have any relationship with either party’s family.

= Doestheindividual have any history related to the alleged conduct
(e.g. former victim or respondent, involvement in any aspect of the
facts related to the allegations)

= Hasany party or other individual raised a concern regarding
conflict of interest.

The evaluation of conflict of interest must be on-going and regularly
reviewed as the investigation proceeds.

67 "{KnoxLaw

Relevance

4 KnoxLaw
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Relevance

“(1) Basicrequirementsfor grievance process. A
recipient's grievance process must—

... (i1) Require an objective evaluation of all relevant
evidence—including both inculpatory and
exculpatory evidence—and providethat credibility
deter minations may not be based on a person's
status as a complainant, respondent, or witness;,” §
106.45 Grievance process for formal complaints of
sexual harassment., 34 C.F.R. 8 106.45(b)(1)(ii)
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“Thefinal regulationsdo not definerelevance, and the ordinary
meaning of the wor d should be under stood and applied.” p.811,
n. 1018

= Federal Rule of Evidence 401:

— Evidenceisrelevant if:
(a) it hasany tendency to make a fact more or less probable
than it would be without the evidence; and
(b) thefact isof consequencein determining the action.

= Merriam-Webster’sDictionary defines“relevant” as

— la: having significant and demonstrable bearing on the
matter at hand

— b: affording evidence tending to prove or disprovethe matter
at issueor under discussion

70 {KnoxLaw
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Only Exceptions:
= Rape Shield

= Evidence protected by alegally recognized privilege, unless the
person holding the privilege has waived the privilege

Decision maker must explain why something is deemed

irrelevant

= “The decision-maker(s) must explain to the party proposing the
questions any decision to exclude a question as not relevant.” 8

106.45 Grievance process for formal complaints of sexual
harassment., 34 C.F.R. § 106.45(b)(6)(ii).

= Relevance determination can provide a basis for appeal

7 {KnoxLaw

Rape Shield

“With or without a hearing, questionsand evidence
about the complainant's sexual predisposition or
prior sexual behavior arenot relevant, unless such
questions and evidence about the complainant's
prior sexual behavior are offered [1] to provethat
someone other than the respondent committed the
conduct alleged by the complainant, or [2] if the
questions and evidence concer n specific incidents of
the complainant's prior sexual behavior with respect
to therespondent and are offered to prove consent.”
34 C.F.R. 8 106.45(b)(6)(ii).

72 {KnoxLaw
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Rape Shield

Complainant’s* sexual predisposition”
= Never relevant

Complainant’s“ prior sexual behavior”
= ONLY Relevant if

1. offered to provethat someone besidesthe
respondent committed the alleged sexual har assment

2. evidence of prior sexual behavior between
complainant and respondent if offered to prove
consent

7 {KnoxLaw

Application to Complainants

The Rape Shield language only appliesto
Complainants, not Respondents.

= Evidence of a Respondent’s sexual predisposition
or prior sexua behavior isadmissibleif relevant.

74 "{KnoxLaw
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Regulationsand guidance do not providea
definition for “ consent” but statethat a District
can select a definition of “ consent”

= “Affirmative consent” vs. “implied consent”

— Recipient can use their state’'s definition of
consent. Pennsylvaniadoes not have aclear
definition of consent.

7 {KnoxLaw

Example: Pennsylvania

Pennsylvania does not specifically define “consent” but
uses the following definitionsin criminal statutes:

[A] person commits afelony of the first degree when the
person engages in sexual intercourse with a complainant:
(1) By forcible compulsion;
(2) By threat of forcible compulsion that would prevent
resistance by a person of reasonable resolution;

(3) Who is unconscious or where the person knows that
the complainant is unaware that the sexual intercourse is
occurring;

%6 {KnoxLaw
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(4) Where the person has substantially impaired the
complainant's power to appraise or control hisor her
conduct by administering or employing, without the
knowledge of the complainant, drugs, intoxicants or
other means for the purpose of preventing
resistance; or

(5) Who suffers from a mental disability which
renders the complainant incapable of consent. 18
Pa.C.SA. §3121.

7 {KnoxLaw

= “Forcible compulsion” is defined as “compulsion by use of physical,
intellectual, moral, emotional or psychological force, either express
or implied. The term includes, but is not limited to, compulsion
resulting in another person's death, whether the death occurred
before, during or after sexual intercourse.” 18 Pa.C.S.A. § 3101.

= Further, resistanceis not required. The alleged victim need not resist
the actor in prosecutions under this chapter: Provided, however, that
nothing in this section shall be construed to prohibit a defendant
from introducing evidence that the alleged victim consented to the
conduct in question. 18 Pa.C.S.A. § 3107

= https://apps.rainn.ora/policy/policy-crime-definitions-
export.cfm?state=pennsyl vania& group=9

78 {KnoxLaw
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Example: Canada

Canada uses the following definition of “consent”:

“Subsection 273.1(1) defines consent as the voluntary agreement of
the complainant to engage in the sexual activity in question. Conduct
short of avoluntary agreement to engage in sexual activity does not
constitute consent as a matter of law.”

“[S]pecific situations where there is no consent in law; no consent is
obtained:

= where the agreement is expressed by the words or conduct of a
person other than the complainant

= where the complainant is incapable of consenting to the activity

79 {KnoxLaw

= where the accused induces the complainant to engage
in the activity by abusing a position of trust, power or
authority

= where the complainant expresses, by words or
conduct, alack of agreement to engage in the activity,
or

= where the complainant, having consented to engage
in sexual activity, expresses, by words or conduct, a
lack of agreement to continue to engagein the
activity.”

80 {KnoxLaw
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Example: Model Penal Code

The Model Penal Code as approved by the American
Law Institute providesthe following definition for
“consent”:

(3) “Consent”

(@) “Consent” means a person’s behavior, including
words and conduct— both action and i naction—that
communicates the person’swillingnessto engagein a
specific act of sexual penetration or sexual contact.

81 "{KnoxLaw

(c) Consent may be express, or it may be inferred from a person’s
behavior. Neither verbal nor physical resistance is required to
establish the absence of consent; the person’s behavior must be
assessed in the context of all the circumstances to determine
whether the person has consented.

(d) Consent may be revoked any time before or during the act of
sexual penetration or sexual contact, by behavior communicating
that the person isno longer willing. A clear verbal refusal—such as
“No,” “Stop,” or “Don’t”—suffices to establish the lack of consent.
A clear verbal refusal also suffices to withdraw previously
communicated willingness in the absence of subsequent behavior
that communi cates willingness before the sexual act occurs.

& {KnoxLaw
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Thank You!

Be sureto use the separate link for PART |11 tomorrow.

Jennifer E. Gornall, Esq.
jgornall@kmgslaw.com

JuliaM. Herzing, Esg.
jherzing@kmgslaw.com

Neal R. Devlin, Esqg.
ndevlin@kmgslaw.com
(814) 459-2800

8 {KnoxLaw

Disclaimer

These materials should not be considered as, or as a
substitute for, legal advice and they are not intended nor do
they create an attorney-client relationship. Because the
materials included here are general, they may not apply to
your individual legal or factual circumstances. You should
not take (or refrain from taking) any action based on the
information you obtain from these materials without first
obtaining professional counsel. The views expressed do not
necessarily reflect those of the firm, itslawyers, or clients.

84 "{KnoxLaw

42



Title IX Training: Part Il
Jennifer E. Gornall, Esq., Neal R. Devlin, Esq., and Julia M. Herzing, Esq.
September 2020

Copyright Notice

Copyright © 2020
Knox McLaughlin Gornall & Sennett, P.C.

All materials contained here are protected by United
States copyright law and may not be reproduced,
distributed, transmitted, displayed, published or
broadcast without the prior written permission of Knox
McLaughlin Gornall & Sennett, P.C.
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